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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Did the trial court correctly deny appellant’s motion for 
adirected verdict of acquittal on the murder and robbery counts 
of the case against him? 

2. Did the evidence justify the trial court in instructing the 
: jury that it could convict appellant of second degree murder? 
3. Did the jury’s verdict that appellant was guilty of second 
| degree murder instead of felony murder require his acquittal of 
' robbery under the principle of res judicata? Were the verdicts 
' of guilty of second degree murder and robbery inconsistent so 
as to require that both be set aside? 

4, Did the trial court abuse its discretion in denying ap- 
pellant a severance of his trial from that of the co-defendants? 
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Counterstatement of the case 
Statutes and rule involved 
Summary of argument 
Argument: 
I. The Trial Court Correctly Denied Appellant’s Motion For 
Directed Verdict Of Acquittal On Counts 1 and 2 
II. The Trial Court Properly Instructed The Jury On Second- 
Degree Murder 
III. The Jury Could Properly Convict Appellant of Both Second 
Degree Murder And Robbery 
IV. The Trial Court Did Not Commit Reversible Error In De- 
clining To Grant Appellant A Severance 
Conclusion 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on February 21, 1961, along with 
four codefendants, Leon Jackson, Carl Tatum, Charles S. Cole- 
man, and James Washington. The first count charged that on 
December 23, 1960, they perpetrated and attempted to perpe- 
trate arobbery from Fannie Schery and in the course of perpe- 
trating and attempting to perpetrate it, they shot and murdered 
Victor Schery. Thesecond count alleged that on the same date 
the five defendants robbed Fannie Schery by force and violence 
and took from her about $400 in money, property of herself and 
her husband, and a pocketbook worth $1. The last count 
charged the five defendants with unauthorized use of a motor 
vehicle on thesame date. (J.A. 12-13.) 

Appellant was arraigned on April 3, 1961, and pleaded not 
guilty. (J.A. 43.) He made several pretrial motions. On 
May 10, 1961, he moved for a severance, alleging that he would 
be prejudiced by the joinder of defendants. (J.A. 44.) The 
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principal ground of prejudice asserted was that three of the 
other defendants had made statements admitting their involve- 
ment in the crime and implicating appellant. It was stated 
that appellant had not made any admissions to the police. 
Appellant urged that introduction of these statements, even 
with proper limiting instruction as to the purpose for which 
the jury might consider them, would deny him a fair trial. This 
motion was denied on May 26, 1961, after argument. (J.A. 44.) 
On June 21, 1961, appellant again moved for severance and in 
the alternative to dismiss the indictment. (J.A. 45.) Appel- 
lant again asserted that prejudice would result from the joinder 
and maintained that he was being denied his right to a speedy 
trial. This motion was denied on June 23, 1961, after argu- 
ment. (J.A. 45.) On June 26, 1961, appellant moved for a 
speedy trial and asked that it be set for July 10, 1961. (J.A. 
46.) This motion was denied on June 30, 1961, after argument. 
(J.A. 47.) On August 17, 1961, appellant wrote a letter to 
Judge Pine asking for a “preliminary hearing” on the charges 
and stating that he had been denied a speedy and separate 
trial. (J.A. 47-49.) The requested relief was denied. (J.A. 
49.) On September 7, 1961, appellant moved for trial by the 
court. This motion was denied on September 15, 1961. (J.A. 5.) 

The five defendants stood trial together on October 30, 1961, 
before the District Court, McLaughlin, J., and a jury. Appel- 
lant was convicted of second degree murder on count 1 and was 
found guilty as charged on the other two counts. Similar ver- 
dicts were returned as to Jackson, Tatum, and Coleman. 
Washington was acquitted on the first two counts and con- 
victed on the third. Appellant was sentenced to a term of 8 
to 24 years on count 1, 4 to 12 years on count 2, and 1 to 3 years 
on count 3, the sentences to run consecutively. (J.A. 50.) 
This appeal followed. (J.A. 51.) 

The Government’s case began with the testimony of Fannie 
Schery, widow of Victor Schery, as to the events of December 
23, 1960. She testified that she and her husband were the 
operators of a grocery store at 4401 Sheriff Road, N-E., and 
closed it at 9 o’clock on the night in question. (Tr.376.) After 
cleaning up and counting the proceeds, they left the establish- 
ment about 9:45 p.m. Mrs. Schery was carrying $400 and her 
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husband had $110 in his pocket, (Tr. 376-377.) The Scherys 
went to their car on 44th Street, Mrs. Schery going to the pas- 
senger’s side and Mr. Schery to the driver’s. (Tr. 378.) After 
she had opened the car door, someone came from behind, 
grabbed her pocketbook, and said: “Give me your pocketbook”. 
(Tr. 383-384.) Then she heard a shot. (Tr. 384.) After the 
shot a second boy ran over, struck her, took her pocketbook, 
and the two boys ran. (Tr. 385.) Mrs. Schery chased them 
across the street toward their parked car. A third boy came out 
from the corner where he was waiting for them. The boys 
pushed her back, entered the car, and it drove off. (Tr. 386- 
389.) This colloquy ensued with respect to the number of boys 
Mrs. Schery saw at the scene: 


Q. They got in the car? 

A. Ionlysee three. I didn’t see five. 
Q. Outside the car? 

A. Outside the car. (Tr. 389.) 


The boys took away her pocketbook with the $400. (Tr. 389.) 
She returned to find her husband dying from a bullet wound in 
the throat. (Tr. 390.) Mrs. Schery was unable to recognize 
or identify any of the boys who robbed her. (Tr. 390.) She 
said that appellant looked familiar and that he had been in the 
store before. (Tr. 396.) 

William D. Wood, an employee of the Washington Evening 
Star at Second and Virginia Avenues, S.E., testified that he 
drove his automobile to work about 5:30 p.m. on December 23, 
1960, and parked on Second Street. The car was a white 1958 
Chevrolet with Virginia license tags. (Tr. 408, 418-421.) 
When Wood returned from work about 1:3() a.m. the next morn- 
ing, he discovered that it was missing. Certain personal prop- 
erty, including bottles of whiskey and binoculars, was in it when 
Wood left it. (Tr. 409.) When the car was recovered, he 
found the binoculars missing. (Tr. 411.) He identified as 
his a pair of binoculars and a binoculars case offered by the 
Government. (Tr. 409-411.) 

William A. Magruder, who was a drinking companion of the 
defendant Leon Jackson, said that in November 1960 he and 
Jackson went down to the railroad tracks near Talbert Street, 
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SE. (Tr. 423-424.) There they drank together and then 
Jackson pulled out a revolver and started firing it in the direc- 
tion of the tracks. (Tr. 425-426.) 

Henry Willis Garrett testified that on the evening of Decem- 
ber 23, 1960, appellant, Coleman, and Tatum appeared at his 
home in Southeast Washington and asked him to take them 
across the South Capitol Street Bridge to Virginia Avenue. 
(Tr. 457-459.) He drove the defendants across the bridge and 
let them out at Third and Virginia Avenue, S.E., in the vicinity 
of an open liquor store and near the Evening Star building. 
(Tr. 462.) 

Samuel McCreary, Jr., testified that on the evening in ques- 
tion he was at his mother’s home at 3157 Stanton Road, S.E. 
(Tr. 464.) He said that between 10 and 10:30 p.m. appellant, 
Jackson, Tatum, and Coleman came to the house. (Tr. 465.) 
Jackson and Tatum went into the back room to shoot craps 
and stayed a short time. Later, as McCreary was going out 
the door, he saw Tatum drive off in a white Chevrolet with 
Virginia tags. (Tr. 466-467.) 

James McCreary, brother of Samuel, was also present at 
the Stanton Road address that night and testified that appel- 
lant, Jackson, Tatum, and Coleman came to the place together. 
(Tr. 483-484.) He said that Coleman, Jackson, and Tatum 
participated in the dice game, along with himself and his 
brother-in-law, Clarence Thorpe. McCreary noticed that each 
of these defendants appeared to have approximately $32 in de- 
nominations of twenty, ten, and one dollar bills. (Tr. 486-487.) 
Clarence Thorpe also testified that appellant, Jackson, Cole- 
man, and Tatum came by Stanton Road about 10 p.m. or 
thereafter. Several persons then participated in a crap game. 
(Tr. 554-558.) He too saw a light cream car there that night. 
(Tr. 558.) 

Barbara A. Morris, the sister of appellant, testified that all 
five defendants came to her apartment on Fiftieth Street, 
N.E., that evening and went into the kitchen. (Tr. 494-496.) 
They stayed a few minutes and left together. (Tr. 497.) She 
said that she went to her closet a few days later and found a 
brown leather case there, which was not hers and which she 
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had never seen before. (Tr.498.) Shesaid that it looked like 
the case which Wood identified as the one stolen from his car 
on December 23, 1960. (Tr. 499.) Mrs. Morris said that she 
saw appellant a few days after New Year’s and he asked her 
for money. She lent it to him and he left her apartment carry- 
ing a shopping bag. After he left she went to her closet and 
found the brown case gone. (Tr. 499-500.) 

Her brother, Lawrence Dykes, who was at the apartment on 
the night of December 23, 1960, said that the five defendants 
arrived, went into the kitchen, and there talked and had a 
couple of drinks. (Tr. 524-527.) He said that all but Wash- 
ington drank, and that Washington, in the presence of the 
other four, said: “Do you need the drink to get up enough 
nerve”. (Tr. 528-529.) One of the defendants replied no. 
After about a half hour the five left together. The witness 
placed their departure time at a little before nine. (Tr. 529- 
530.) The Morris apartment was located about 10 or 11 
blocks from the scene of the Schery killing. (Tr. 530.) Law- 
rence Dykes also said that on December 24 he saw a pair of 
binoculars in his sister’s closet which he had not seen there the 
day before. (Tr. 531.) He said that the binoculars and their 
case looked like the items identified by Wood. (Tr. 582-533.) 

Paul Gordon testified that early in January, 1961, he drove 
appellant uptown by the Trailways bus terminal. Appellant 
had a bag and said he might go to New York. (Tr. 571-572.) 
According to Gordon, appellant “said he was hot * * * Said 
he’d pulled a hustle * * * say he was mixed up in a rob- 
bery * * * Robbery on Sheriff Road.” (Tr. 573-574; see also 
579). Appellant also said that the police were looking for 
him. (Tr. 609.) According to Gordon’s further testimony, 
appellant said that at Sheriff Road he “went over to some 
people.” (Tr. 617.) Appellant’s reason for doing so was to 
“pull a hustle.” A hustle meant “oh, make some money— 
in this case a robbery.” (Tr. 618.) Gordon later testified 
that he had another conversation with appellant at a drug- 
store on December 24, 1960, the day after the crime. Appel- 
lant stated at that time that he was involved in a robbery at 
Sheriff Road. (Tr. 1621-1622. 
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A police officer testified that after the crime he and other 
officers inspected the area of the railroad tracks near Talbert 
Street and recovered a bullet from the wooden trestle there. 
(Tr. 649-652.) The officers also found two cartridge cases. 
(Tr. 679.) An F.B.I. ballistics expert testified that it ap- 
peared that markings on these cartridges were produced by the 
same weapon as were those on a live bullet found a few feet 
behind the Schery car after the murder. (Tr. 735.) He said 
that the bullet which killed Schery and the slug found in the 
railroad trestle were fired from the same weapon. (Tr. 765.) 

Theodore Dorsey, an appraiser at a New York City pawn- 
broking establishment, testified that its records showed that on 
January 4, 1961, $5 was loaned on a pair of binoculars to one 
Patterson at 176 Eldridge Street in New York City. (Tr. 
769-770.) He identified the binoculars stolen from Wood’s 
car as the pair pawned by Patterson. (Tr. 772.) Francis A. 
Torpey, an F.B.I. agent, testified that he arrested appellant 
on February 13, 1961, in New York City. (Tr. 775.) Appellant 
was then working under the name of Patterson and living at 
176 Eldridge Street. (Tr. 776.) Torpey found a pawn ticket 
on appellant which was dated January 4 and had the name 
Patterson on it. (Tr. 777.) He recovered the binoculars and 
case which had been stolen from the Wood automobile. 
(Tr. 779.) 

The Court then held an extensive hearing outside the jury’s 
presence on the admissibility of the statements to the police of 
the defendants Coleman, Jackson, and Tatum. (Tr. 805-1376.) 
It held these statements admissible. (Tr. 1376.) During and 
after the hearing there was extensive discussion between the 
Court and counsel as to how to treat the statements of these 
defendants so as to minimize any prejudice to the other defen- 
dants named in them. (Tr. 1258-1259, 1306-1311, 1353-1362, 
1366-1367, 1430-1441.) Various possibilities were considered, 
such as masking or deleting of the names of other defendants 
in each statement, or substituting the phrase “another defen- 
dant” for each name. Finally the Court announced its inten- 
tion to allow the written statements to be read in toto with a 
limiting instruction to the jury that each statement should be 
considered only against the defendant who madeit. (Tr. 1439- 
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1440.)? _ The Court overruled appellant’s objection to the read- 
ing of his name in these statements. (Tr. 1441; see also 1353- 
1354.) 

Immediately prior to the reading of the written statements, 
appellant’s counsel moved that the jury be admonished to ig- 
nore any references to appellant in these statements. (Tr. 
1580.) The Court then gave the following instruction: 


Ladies and gentlemen of the jury, counsel for the 
Government is about to read to you Government's 
Exhibits 14, 15, and 16, respectively, which are written 
statements testified to in the trial before you, as having 
been taken from the three defendants who executed the 
statements respectively, and that the defendants each 
signed the statement, which is applicable to him; that 
is, that each defendant has signed the statement which 
is applicable to the defendant who signed such 
statement. 

Now, in those statements, reference is made to de- 
fendants other than the defendant who signed the par- 
ticular statement. In each statement reference is made 


to another defendant; that is to say, other than the 
defendant who signed the particular statement in 
question. 


14 similar question had arisen earlier in the trial with respect to Gor- 
don’s testimony about appellant's admissions to him. The Court expressed 
concern over allowing these statements to implicate other defendants. 
(Tr. 616-623.) It therefore instructed the jury at that time as follows: 

“The Court instructs you that the testimony of the witness Paul Gordon 
with respect to what the defendant Dykes told him concerning going to 
Sheriff Road and concerning generally the statements made to the witness 
Gordon by the defendant Dykes is to be considered by you, the Jury, solely 
as to the case of the United States against defendant Dykes, be considered 
as to the defendant Dykes only, and no one else. 

“Do you understand that? Is there any doubt in anybody's mind about 
the Court's instruction? 

“The Court sees no indication of any doubt. The Court will admonish 
the jury to keep that instruction in mind.” (Tr. 624-630.) 

The Court went on to caution counsel to frame their questions to witnesses 
so as to avoid the possibility of incriminating defendants named in the out- 
of-court statements of other defendants, (Tr. 632-640.) It allowed de- 
fepse counsel to confer for the purpose of harmonizing their trial strategies 
to meet this problem. (Tr. 689-40.) 
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You aré instructed that you may consider the state- 
ments and each of them only with respect to the defend- 
ant who has signed this statement; and that you are 
to disregard any statement in these statements which 
implicates any other defendant in this trial. You are 
to consider each statement as to the defendant who 
has signed the statement. 

Do you all understand that? 


(The jury nodded in the affirmative.) (Tr. 1581-1582.) 

Government counsel then read the written statements to the 
jury. (Tr. 1583-1609.) Coleman, Tatum, and Jackson all ad- 
mitted that they participated in the Sheriff Road robbery. 
Coleman and Tatum stated that they remained in the car 
during the shooting. Jackson admitted pointing the gun at 
Victor Schery and shooting him. ll three statementssaid that 
appellant had gone over to Mrs. Schery and snatched the 
pocketbook out of her hand. (Tr. 1586, 1595-1596, 1603-1604; 
1608.) Each one also said that appellant had first broken into 
and started the Wood automobile earlier in the evening. (Tr. 
1585, 1590, 1594, 1602.) Each one said that appellant dis- 
posed of Mrs. Schery’s pocketbook after the crime. (Tr. 1587, 
1597, 1606.) Tatum also stated that when they left Barbara 
Morris’ apartment, he asked appellant where to go and appel- 
lant “said to drive anywhere where there was a store that we 
could knock off.” (Tr. 1595.) 

Appellant’s motion for a directed verdict of acquittal was 
overruled at the close of the Government’s case. (Tr. 1616, 
1626.) 


24 number of police officers had previously testified as to the oral state- 
ments of these three defendants admitting their involvement and implicat- 
ing other defendants, Wt. Jenkins testified as to oral statements of Coleman 
and Tatum, using “others” and “another” in place of the names of other 
defendants. (Tr. 1397-1399, 1404-1406.) Other officers who testified as to 
these oral statements used appellant’s name. (Tr. 1455-1457, 1482-1484, 
1529-1531, 1539-1541, 1545-1548.) After the Court instructed the jury on 
the effect of the written statements, appellant requested the Court give a 
similar admonition to the jury as to these oral statements. The Court de- 
nied the request on the ground that its admonition sufficiently covered the 
situation. It stated that it would repeat the admonition in the general 
instructions. (Tr. 1582-1583; see also 1616-1618.) 
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Appellant did not testify in his own behalf. His sister, 
Dorothy Tinson, testified that he had been in New York City 
that fall working under the name of Patterson. (Tr. 1823- 
1824.) She said that when he came to Washington, he told 
her that he was going back to New York City after the holi- 
days. This discussion was before December 23, 1960, the night 
of the crime. (Tr. 1824-1825.) She said that he did not ap- 
pear nervous or upset after the crime. (Tr. 1825.) She also 
stated that she had talked with the police both before and after 
January 3, 1961, and that she told them after January 3, 1961, 
that appellant had gone to New York City. She said that ap- 
pellant never asked her to conceal his whereabouts from the 
police. (Tr. 1826-1827.) On cross-examination she testified 
that when the police first came inquiring about him, he had 
moved over to her sister’s house. She called her sister and told 
her that the police were looking for appellant, and she did not 
see him again after that time. (Tr. 1828.) Appellant's broth- 
er, Lawrence Dykes, testified that appellant had plans prior 
to December 23. 1960, to go to New York City. (Tr. 1832.) He 
also believed that appellant had used the name Patterson once 
before in New York City. (Tr. 1833.) 

Appellant’s renewed motion for a severance was denied. (Tr. 
1836.) The Court also deemed all other motions renewed 
at the close of the evidence and adhered to its prior rulings. 
(Tr. 1851.) 

From the outset, codefendant Leon Jackson’s defense fol- 
lowed a different course from that of the other defendants. 
Jackson’s counsel on voir dire asked several times whether the 
prospective jurors were prejudiced against anyone who be- 
came intoxicated and whether any would object to bringing 
back a conviction for second degree murder if the evidence 
showed a possibility of either first or second degree murder. 
(Tr. 63, 74, 188-139, 222-225, 303.) In his opening state- 
ment to the jury, Jackson’s counsel said that the testimony 
would show that Jackson drank during the day to the point of 
“Gnsensibility” and that Jackson had no memory of the events 
of the evening in question. (Tr. 1949-1651.) This was the 
purport of Jackson’s testimony. He testified that he went to. 
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a bar about 9:30 a.m. in the morning on December 23 and met 
Dykes and another boy, that they went to a nearby liquor 
store, bought some wine, and went down to the tracks and 
started drinking. At first they bought one fifth, but it was 
not enough so they bought two more. By 11 a.m. the third 
fifth was gone. (Tr. 1653.) He then went to the bar, or- 
dered some beer, and drank some whiskey. He stayed in the 
bar thereafter and said: “I, remember going across the bridge. 
It was getting dark. That's all I remember.” He added: “I 
remember something about a gun was involved. I remember 
it going off. And that’s all.” (Tr. 1654.) He stated that 
he remembered nothing else that happened that afternoon or 
night, that he did not learn about the killing until appellant 
told him the police were investigating the crime, and that he 
recalled nothing at all about any robbery of Mr. or Mrs. 
Schery. In response to the question: “What happened to your 
thinking about that time of the evening or in the early part 
of the evening?” he replied: “I guess it was because I was 
drinking so much.” (Tr. 1655.) He denied knowing where 
he was about 9:30 p.m. (Tr. 1655-1656.) 

On cross-examination Jackson did not deny murdering 
Schery. He said: “I am saying I don’t have any knowledge 
of it.” (Tr. 1661.) He also testified that he could not re- 
member getting out of Garrett’s car, stealing a car, or driving 
in the stolen car to Northeast, but did recall having a gun 
during the first part of the evening. (Tr. 1669-1670.) He 
recalled the gun going off but did not know where he was at 
the time. (Tr. 1672.) He reiterated that he remembered 
nothing more that night. (Tr. 1673.) He asserted that when 
he heard of the holdup he did not suspect he might be involved 
and did not become aware he was implicated until two weeks 
later when he heard the police were looking for him. (Tr. 
1675.) 

Lawrence Dykes, called on rebuttal by the Government, 
gave this testimony about Jackson’s condition: 

Q. When Jackson, defendant Jackson, left the apart- 
ment around 9 p.m., on December 23, 1960, was Jack- 
son drunk? ; 

A. [Pause.] Well, he was acting kind of unusual. 


li 


Q. He was acting unusual? 

A. Well, you might say —— 

Q. What? 

A. You could say he was drunk. (Tr. 1849.) ° 


This colloquy also occurred during his testimony: 


Q. How about the others, were they drunk, too? 
A. Yes, Ibelieveso. (Tr. 1849.) 


In closing argument to the jury, counsel for Jackson based 
his defense on the theory that Jackson was not guilty of first 
degree murder because of his intoxication. He told the jury: 


The sole consideration for this jury insofar as Jackson 
is concerned, is whether or not he is guilty of second 
degree murder because if he does not have the specific 
intent to rob, or he, because of his then condition, is 
incapable of forming that intent, he cannot, or the law 
will not allow him to be convicted of first degree murder, 
if he is not guilty of robbery * * *.” (Tr. 1895.) 


Jackson’s counsel requested an instruction on second degree 
murder on this theory, but counsel for appellant, Coleman, and 
Washington all objected to a second degree murder instruction 
for their clients. (Tr. 1967-1968.) ¢ 

The trial court first instructed the jury on the elements of 
robbery necessary to conviction on count 2. It said that if the 
jurors found that robbery had been established beyond reason- 
able doubt as to one or more defendants, they might also con- 
sider whether others were guilty as aiders and abettors in the 
commission of therobbery. (Tr.1977.) Itgave the following 
instruction on aiding and abetting: 


You are instructed that to aid and abet a principal of- 
fender means to assent to the commission of the crime 
of said principal offender, to lend to it countenance and 


3 Jackson’s written confession, introduced into evidence by the Govern- 
ment, contained the statement that he drank some of the whiskey from 
the stolen car prior to the shooting. (Tr. 1603.) 

* Appellant’s counsel also urged the Court in giving the second degree 
murder instruction “to spell out specific intent required for that also.” (Tr. 
1968.) 
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approval, either by act of [sic] * participation in it or 
by in some manner advising, inducing, or encouraging it. 

In order to be an aider or an abettor to a crime, a 
person does not have to be at the spot where said crime 
is committed. By the same token a mere presence at 
the spot where the crime is committed is not sufficient in 
and of itself to constitute a person an aider or abettor. 

Whether a person is an aider or abettor in a crime 
of robbery depends solely on whether he did something 
to encourage or assist in the perpetration of the robbery. 


* * * * * 


In this connection you, the jury, are to consider all 
the facts and circumstances in connection with and sur- 
rounding the alleged acts of the defendants as elements 
to be taken into account by you in determining whether 
or not there has been established beyond a reasonable 
doubt that the defendants or any of them aided or 
abetted in the commission of the robbery * * *. (Tr. 
1978-1979.) 


The court then instructed the jury on felony-murder under 
count 1. It charged that a verdict of guilty of first degree 
murder could be returned only if the jury found that the killing 
occurred during the perpetration of a robbery or attempted 
robbery on Mrs. Schery. (Tr. 1980-1981.) It told them that 
if one or more defendants were found guilty of first degree 
murder, they might also find others guilty as principals if it 
was established that they aided and abetted in the commission 
of the robbery. (Tr. 1984.) 

The court next dealt with effect of intoxication on the various 
counts. It stated: “There has been evidence in this case of 
drinking of alcoholic beverages by the defendants.” (Tr. 
1984.) The court charged that while voluntary intoxication 
is not a defense to crime, the jury “will consider the drunken- 
ness if it existed as to each defendant for the purpose of ascer- 
taining whether or not the defendant was able to form the 
specific intent to commit robbery, which is one of the elements 
of the offense with which the defendants are charged * * *.” 


*The court repeated this instruction for the jury during its deliberations, 
(Tr. 2026.) This word appears as “active” at that point in the transcript. 
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A conclusion that any defendant was not guilty of robbery be- 
cause he lacked the necessary intent to commit robbery would 
require acquittal of first-degree murder. (Tr. 1985-1986.) 
It further stated: 


if you should find that one of the defendants, namely, 
defendant Jackson, did shoot Victor Schery, and if you 
also find that such defendant did not possess the req- 
uisite intent to rob, you must consider whether said 
defendant was or was not guilty of murder in the sec- 
ond degree * * *. (Tr. 1986.) 


The court defined second-degree murder as “the unlawful 
killing of another with malice aforethought” and instructed 
that an “accidental or unintentional killing constitutes mur- 
der in the second degree if it is accompanied by malice.” It 
completed the second-degree murder instruction as follows: 


Malice is a legal term. The law does not use the 
word malice in its popular sense. Malice, as the law uses 
that term, does not necessarily mean a malicious or evil 
or malevolent purpose or a personal hatred or hostility 
toward the deceased. 

Malice, in the eyes of the law, is a state of mind. It 
shows a heart fatally bent on mischief and unmindful 
of social duty. 

Malice, as the law knows it, may also be defined as a 
condition of mind that prompts a person to do an in- 
jurious act wilfully, to the injury of another. 

Malice may be implied, or inferred from the act com- 
mitted or it may be expressed; an intent to commit the 
unlawful act is a state of mind known in the law as 
malice. 

In this connection, you are instructed that volun- 
tarily [sic] intoxication will not, in and of itself, nega- 
tive the malice required to constitute murder in the sec- 
ond degree. 

Here, the evidence shows beyond question that the 
defendants voluntarily drank liquor, or intoxicating 
beverages. Therefore, if you should find on the basis 
of the evidence and under the foregoing instructions 

656805—62——3 


14 


regarding intention or intent, that one of the defendants 
shot Victor Schery but did not have intent to rob, due 
to intoxication, such intoxication will not excuse such 
defendant from being guilty of murder in the second 
degree. 

You are instructed that in connection with the charge 
against the defendants in the first count of the indict- 
ment, namely, murder while in the perpetration of a 
robbery, you are to consider whether the defendants 
or any of them are guilty or not guilty of the offense 
of murder in the second degree, which offense you are 
instructed is what is known as an includible offense in 
Count One of the indictment. 

The Court has instructed you as to that includible 
offense and will now instruct you as to the law and the 
circumstances under which you may find the defend- 
ants or any of them guilty of Count One of the offense 
of murder in the second degree. 

You are instructed that should you find that under 
the evidence and these instructions the defendant 
Jackson was not guilty of robbery, but was guilty of 
murder in the second degree, you may also find the re- 
maining defendants or any of them guilty of second 
degree murder, if you determine beyond a reasonable 
doubt they aided or abetted Jackson in said murder. 

In order to justify a verdict of second degree murder 
as to defendant Jackson, you must find, one, that there 
was no robbery committed by the defendants by reason 
of the fact that although one or more of the defendants 
took property from Mrs. Schery, if you so find, such 
defendant or defendants did not have the specific intent 
required to be established as an essential of robbery; 
two, the defendant Jackson did shoot Victor Schery and 
in so doing committed second degree murder as such 
crime has been defined. If you should so find, that is, 
if you should find the defendant Jackson guilty of mur- 
der in the second degree, then you must consider whether 
any of the other defendants aided and abetted Jackson 
in the commission of second-degree murder. 


15 


In this connection you will apply to your considera- 
tion of the guilt or innocence of said defendants the in- 
struction the Court has already given you on aiding and 
abetting. (Tr. 1987-1990.) 


The Court instructed the jury on the consideration to be 
given to the “confessions” of the defendants as follows: 


* * * if you should find that one or more of the 
confessions were voluntarily made, you are instructed 
that a statement made by one defendant, which in- 
volves any other defendant, but which was made out 
of the presence of such other defendant, would be no 
evidence whatsoever against such other defendant, and 
must not be considered by you as to any such other 
defendant in reaching your verdict as to the guilt or 
innocence of any such other defendant. 

Therefore, the statement of defendant Leon Jack- 
son, if found to be voluntary, may be considered by 
you only in connection with your determination as to 
whether the defendant Leon Jackson is guilty or not. 
The statement of Charles Coleman, if found to be vol- 
untary, may be considered by you only in connection 
with your determination as to whether he, the defend- 
ant Coleman, is guilty or not guilty. The statement 
of the defendant Carl A. Tatum, if found to be volun- 
tary, may be considered by you only in connection 
with your determination as to whether the defendant 
Tatum is guilty or not guilty. 

None of the above statements may be considered by 
you in determining the guilt or innocence of the de- 
fendant James V. Washington or the defendant James 
M. Dykes. (Tr. 1995-1996.) ° 


“Similar admonitions were contained in the closing argument of ap- 
pellant’s counsel. (Tr. 1932-1934, 1941-1942.) And Government counsel 
told the jury in his closing argument: 

“[Appellant’s counsel] pointed out to you that you should not consider 
the other statements, the written statements in this case of Coleman, Tatum, 
Jackson, against Dykes and I agree with that wholeheartedly. 

“I urge you to wipe these statements out of your mind and cast them 
aside insofar as Dykes is concerned in this case. They are not evidence 
against Dykes.” (Tr. 1962.) 
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The Court also told the jury: 


In this case you must decide separately the question 
of the innocence or guilt of each of the defendants as 
to each offense with which he is charged. You will re- 
turn a verdict.of guilty or not guilty as to the defend- 
ant or defendants charged in each count of the indict- 
ment in which they are charged. If you cannot agree 
upon the innocence or guilt of al] the defendants, and 
as to all the offenses with which they are charged, but 
do agree as to the innocence or guilt as to any of them 
charged in any particular count of the indictment, then 
you must return a verdict as to the defendant or de- 
fendants upon whose innocence or guilt on whom you 
agree, if you do so. 

It does not necessarily follow that if one defendant 
in this action is guilty that all defendants are guilty. 
Each defendant is entitled to a fair consideration of his 
own defense and he is not to be prejudiced by the fact, 
if it should become a fact, that you find against any 
other defendant or defendants. 


The instructions I gave you govern the case as to each 
individual defendant to the same effect as if such in- 
dividual defendant were the only defendant in the case, 
and regardless of whether I refer to the defendant in 
the singular or plural form. (Tr. 2008-2009.) 


The Court sent the case to the jury with the final instruction 
that it might find each defendant guilty of murder in the first 
degree, murder in the second degree, or not guilty. (Tr. 2010.) 
Counsel for appellant, Dykes, and Washington renewed their 
objections to any second-degree murder instruction for their 
clients. (Tr. 2012-2014.) * 


‘The objections of appellant’s counsel were phrased as follows: 

“First of all, I object to the instruction on second degree as to my de- 
fendant. I believe it is not a lesser offense of felony murder. 

“Second, if it were a lesser offense there is insufficient evidence as to any 
defendant except Jackson. 

“I object to the instruction if the jury can find the others guilty of second 
degree murder if Jackson was too drunk to form specific intent. 

“I object to the failure to instruct that specific intent is an element of 
second degree murder. 
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During its deliberations, the jury requested “certain instruc- 
tions previously given to us by the Court, namely, aiding and 
abetting and instructions on guilty or not guilty on Count One 
pertaining to the defendants.” (Tr. 2021.) The Court re- 
peated its instructions on the first two counts of felony-murder 
and robbery, including the aiding and abetting instructions. 
(Tr. 2022-2037.) The jury thereafter returned its verdict. 
(Tr. 2039-2041.) 


STATUTES AND RULE INVOLVED 
Title 22, District of Columbia Code, Section 2401 provides: 


Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premedi- 
tated malice or by means of poison, or in perpetrating or 
attempting to perpetrate any offense punishable by im- 
prisonment in the penitentiary, or without purpose so to 
do kills another in perpetrating or in attempting to 
perpetrate any arson, as defined in section 22-401, or 
22-402, rape, mayhem, robbery, or kidnapping, or in 
perpetrating or attempting to perpetrate any house- 
breaking while armed with or using a dangerous 
weapon, is guilty of murder in the first degree. 


Title 22, District of Columbia Code, Section 2403 provides: 


Whoever with malice aforethought, except as provided 
in sections 22-2401, 22-2402, kills another is guilty of 
murder in the second degree. 


Title 22, District of Columbia Code, Section 2901 provides: 


Whoever by force or violence, whether against resist- 
ance or by sudden or stealthy seizure or snatching, or by 
putting in fear, shall take from the person or immediate 


“I object to the failure to instruct if Jackson was too drunk to form 
specific intent to perform robbery he should be acquitted of felony murder. 

“I object to the failure to instruct they can find Jackson guilty of second 
degree murder and the others guilty of first. 

“Just as a brief reason, I think the effect of the Court’s instructions 
are to bring about or may bring about a compromise verdict which in the 
opinion of the highest court from New York State and New Mexico is ob- 
noxious to fair-minded men.” (Tr. 2012-2018.) 
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actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more than 
fifteen years. 


Title 22, District of Columbia Code, Section 105 provides: 


In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aiding 
or abetting the principal offender, shall be charged as 
principals and not as accessories, the intent of this sec- 
tion being that as to all accessories before the fact the 
law heretofore applicable in cases of misdemeanor only 
shall apply to all crimes, whatever the punishment may 
be. 

Rule 14, Federal Rules of Criminal Procedure, provides: 
Relief from Prejudicial Joinder. 

If it appears that a defendant or the government is 
prejudiced by a joinder of offenses or of defendants in 
an indictment or information or by such joinder for 
trial together, the court may order an election or sepa- 
rate trials of counts, grant a severance of defendants or 
provide whatever relief justice requires. 


SUMMARY OF ARGUMENT 
I 


The evidence against appellant was sufficient to require the 
trial court to submit the question of appellant’s guilt of murder 
and robbery to the jury. The legitimate inferences arising 
from the proven facts, combined with appellant’s own admis- 
sions of guilt, made it possible for the jury to conclude beyond 
a, reasonable doubt that he was guilty of these crimes. 


st 


The evidence justified submission of the case against ap- 
pellant to the jury under instructions as to second degree mur- 
der as well as the offense of felony-murder for which he was 
indicted. The jury could reasonably find that the co-defend- 
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ant Jackson, who fired the fatal shot, was not guilty of felony- 
murder because he lacked the requisite specific intent to com- 
mit the felony of robbery. It could reasonably convict Jackson 
of second-degree murder. The evidence as to appellant’s par- 
ticipation in the criminal venture during which the killing oc- 
curred supported a jury finding that he aided and abetted Jack- 
son in the crime of second degree murder. 


II 


Appellant’s acquittal of felony-murder and conviction of 
second-degree murder did not necessarily import a jury finding 
that he was not guilty of robbery. Since such a finding is not 
demonstrable, the principle of res judicata is inapplicable to 
the conviction for robbery. There was no inconsistency as a 
matter of fact or law between the jury verdicts convicting him 
of second-degree murder and robbery. Even if the jury acted 
inconsistently or illogically in convicting him of these two 
crimes, the verdicts cannot be disturbed. 


IV 


The trial court did not abuse its discretion in denying ap- 
pellant a severance of his trial. Appellant’s showing of pre- 
judice was insufficient to require severance. The court made 
every effort to minimize the possibility of prejudice. There is 
no indicaton that the jury was improperly influenced by ir- 
relevant evidence in convicting appellant. 


ARGUMENT 


I. The Trial Court correctly denied appellant’s motion for 
directed verdict of acquittal on counts 1 and 2 


It is well settled that “upon a motion for a directed verdict, 
the judge must assume the truth of the Government's evidence 
and give the Government the benefit of all legitimate inferences 
to be drawn therefrom.” Curley v. United States, 81 US. 
App. D.C. 389, 392, 160 F. 2d 229, 232 (1947), cert. denied, 331 
USS. 837. “The true rule * * * is that a trial judge, in pass- 
ing upon a motion for directed verdict of acquittal, must deter- 
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mine whether upon the evidence, giving full play to the right 
of the jury to determine credibility, weigh the evidence, and 
draw justifiable inferences of fact, a reasonable mind might 
fairly conclude guilt beyond a reasonable doubt. * * * If he 
concludes that either of the two results, a reasonable doubt or 
no reasonable doubt is fairly possible, he must let the jury 
decide the matter.” 81 U.S. App. D.C. at 392-393, 160 F. 2d 
at 232-233. “If the evidence reasonably permits a verdict of 
acquittal or a verdict of guilt, the decision is for the jury to 
make.” 81 U.S. App. D.C. at 397, 160 F. 2d at 237. 

The evidence in this case was ample to require submission 
of Counts 1 and 2 against appellant to the jury. The testi- 
mony of Garrett put appellant in the company of the other 
self-confessed and proved participants in the Sheriff Road 
crime at the beginning of the evening. The evidence of the 
stolen binoculars showed that appellant was with them when 
they acquired the automobile used in the crime. The testi- 
mony of Barbara Morris and Lawrence Dykes, appellant’s 
brother and sister, put him in the company of the other partici- 
pants 10 or 11 blocks from the scene of the crime about 45 
minutes before its commission. Lawrence Dykes’ account of 
the conversation in Barbara Morris’ kitchen demonstrated ap- 
pellant’s knowing participation in the contemplated criminal 
venture. Lawrence Dykes’ testimony also showed that appel- 
lant then left in the company of the others. The testimony of 
Samuel McCreary, James McCreary, and Clarence Thorpe 
placed appellant still in the company of the other participants 
a short time after the crime. The inference of his continuous 
participation in their activities during the entire evening is the 
most plausible one. Furthermore, appellant’s conduct subse- 
quent to the crime demonstrated his consciousness of guilt. 
After he had been told that the police were looking for him, he 
left Washington for New York and was arrested there under an 
assumed name. The conclusion of guilt arising from these 
proven facts is made irresistible by the testimony of Paul 
Gordon of appellant’s statements to him admitting his guilt. 
Appellant explicitly told his friend Gordon on two different 
occasions that he was “hot,” “had pulled a hustle,” “was mixed 
up in arobbery. * * * Robbery on Sheriff Road.” He also 
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admitted to Gordon that he himself had gone over to the people 
at Sheriff Road to pull the robbery, indicating that he was one 
of the men who had left the car and approached the Scherys on 
the street. Gordon’s account of appellant’s statements further 
showed that appellant’s trip to New York was indeed guilty 
flight. 

Nothing in the evidence rendered a conclusion of appellant’s 
guilt unreasonable and therefore required a directed verdict in 
his favor. Contrary to appellant’s suggestion, Mrs. Schery’s 
testimony did not establish that only three men participated 
in the crime. Mrs. Schery testified that she only saw three 
outside the car. Moreover, Coleman and Tatum in their signed 
statements said that they had each remained inside the car. 
Thus, far from excluding appellant’s participation in the crime, 
this evidence showed that appellant was one of the active par- 
ticipants at the scene, as he admitted in his statement to 
Gordon. 

As this Court said in Curley, “If the judge were to direct ac- 
quittal whenever in his opinion the evidence failed to exclude 
every hypothesis but that of guilt, he would preempt the func- 


tions of the jury.” 81 U.S. App. D.C. at 393, 160 F. 2d 
at 233. On this evidence the trial court could not properly re- 
move Counts 1 and 2 from the jury’s consideration. 


Il. The Trial Court properly instructed the jury on second- 
degree murder 


It is settled in this jurisdiction that second-degree murder is 
a lesser-included offense of so-called “felony murder.” Even 
though the Government indicts and tries a defendant on the 
theory that he has committed first degree felony murder, a con- 
viction of second degree murder is proper if the evidence war- 
rants it. Green v. United States, 95 U.S. App. D.C. 45, 46, 218 
F. 2d 856, 857 (1955); Goodall v. United States, 86 U.S. App. 
D.C. 148, 151, 180 F. 2d 397, 400 (1950), cert. denied, 339 US. 
987: Kitchen v. United States, 92 U.S. App. D.C. 382, 205 F. 
2d 720 (1953) ; Kitchen v. United States, 95 US. App. D.C. 277, 
221 F. 2d 832 (1955); see also Green v. United States, 355 US. 
184, 194 n. 14 (1957). 

This Court has also made it clear that an instruction on a 
lesser included offense is appropriate if there is any evidence 
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from which a jury might reasonably find guilt of the lesser of- 
fense. In Kinard v. United States, 68 U.S. App. D.C. 250, 96 
F. 2d 522 (1938), where the trial court in a murder case declined 
to give an instruction on the lesser included offense of man- 
slaughter, this Court said: 

It is true that defendant’s testimony was sharply 
contradicted. It is arguable that the evidence was 
overwhelmingly indicative of murder rather than man- 
slaughter. But that is beside the point so far as con- 
cerns the propriety of the instruction given. It was not 
the duty of the trial court to weight the evidence and 
determine whether the defendant was guilty of murder 
or manslaughter, but merely to determine the prelimi- 
nary question of law—whether there was such a com- 
lete absence of evidence upon the issue of manslaughter 
as to require that it be taken from the consideration of 
the jury. (68 U.S. App. D.C. at 253, 96 F. 2d at 525.) 
[Emphasis added.] 


As the Supreme Court said in a similar context in United 
States v. Stevenson, 162 US. 313 (1896) : 


The evidence as to manslaughter need not be uncon- 
tradicted or in any way conclusive upon the question; 
so long as there is some evidence upon the subject, the 
proper weight to be given to it is for the jury to deter- 
mine. If there were any evidence which tended to show 
such a state of facts as might bring the crime within the 
the grade of manslaughter, it then became a proper 
question for the jury to say whether the evidence were 
true and whether it showed that the crime was man- 
slaughter instead of murder.* * * A judge may be en- 
tirely satisfied from the whole evidence in the case that 
the person doing the killing was actuated by malice; 
that he was not in any such passion as to lower the 
grade of the crime from murder to manslaughter by rea- 
son of any absence of malice; and yet if there be any 
evidence fairly tending to bear upon the issue of man- 
slaughter, it is the province of the jury to determine 
from all the evidence what the condition of mind was, 


23 


and to say whether the crime was murder or man- 
slaughter. (162 U.S. 314, 323). [Emphasis added.] 


Cf. Tatum v. United States, 88 U.S. App. D.C. 386, 389, 190 
F. 2d 612, 615 (1951). 

This standard for determining the propriety of an instruc- 
tion on a lesser included offense applies whether or not the 
defendant wants the instruction. The trial court’s duty is 
to instruct the jury on the law applicable to the facts before 
them. As Judge Prettyman put it in Chaifetz v. United States, 
109 U.S. App. D.C. 349, 352, 288 F. 2d 133, 136 (1960): 


Instructions are the directions of the court as to the 
law in this case. They are the court’s own directions. 
They are to be correct as to the applicable law. Who 
requests a given instruction makes no difference upon 
the problem of propriety. 


A defendant charged with first degree murder has no right 
to “waive” an instruction on lesser included offenses if such 
an instruction is warranted by the evidence. He has no right 
to put the jury to the choice of convicting him of first degree 


murder or acquitting him, unless there is a complete absence 
of evidence from which the jury might find him guilty of a 
lesser offense. Askins v. United States, 97 U.S. App. D.C. 
407, 231 F. 2d 741 (1956), cert. denied, 351 US. 989; Owens 
v. United States, 66 U.S. App. D.C. 104, 85 F. 2d 270 (1936), 
cert. denied, 299 U.S. 540; cf. People v. Andrus, 331 Mich. 
535, 50 N.W. 2d 310, 314-316 (1951). As this Court said in 
Owens: 


if it be said that the jury would have been justified on 

the testimony in finding the defendant guilty of murder 

in the first degree, the defendant cannot complain that 

they did no more than find him guilty of murder in the 

second degree. The mistake in such case was not to his 

prejudice. (66 U.S. App. D.C. at 106-107, 85 F. 2d at 
272-273.) 

As applied to the facts of the present case, these principles 

uphold the trial court’s decision to instruct the jury that it 

might return a verdict of second degree murder as to appellant 
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and the other defendants. The evidence fairly raised the is- 
sues whether Jackson was guilty of second-degree murder and 
whether appellant aided and abetted him in that crime and 
was thus chargeable as a principal. 

Jacksons’ claim of intoxication and his testimony as to his 
condition at the time of the crime, if credited by the jury, 
justified his acquittal of first degree murder. There was no 
felony murder if Jackson was not guilty of the underlying 
felony. Cf. the two Kitchen cases, supra. He was not guilty 
of the felony if he was incapable of forming the intent to rob, 
since robbery is a crime requiring specific criminal intent. In- 
toxication may incapacitate an individual from entertaining 
the requisite intent. This Court said in Heideman v. United 
States, 104 U.S. App. D.C. 128, 181, 259 F. 2d 943, 946 (1958), 
cert. denied, 359 U.S. 959: 


Drunkenness is not per se an excuse for crime, but 
nevertheless it may in many instances be relevant to the 
issue of intent. One class of cases where drunkenness 
may be relevant on the issue of intent is the category 
of crimes where specific intent is required. Robbery 


falls into this category. and a defendant accused of rob- 
bery is entitled to an instruction on drunkenness as 
bearing on intent if the evidentiary groundwork has been 
adequately laid. Such an instruction is necessary, 
however, only if sufficient evidence on the intoxication 
issue has been introduced so that a reasonable man 
could possibly entertain a doubt therefrom that the 
accused was able to form the necessary intent. 


See also Ryan v. United States, 26 App. D.C. 74, 81 (1905) ; 
Edwards v. United States, 84 U.S. App. D.C. 310, 172 F. 2d 
884 (1949); Proctor v. United States, 85 U.S. App. D.C. 341, 
342, 177 F. 2d 656, 657 (1949); Sabens v. United States, 40 
App. D.C. 440, 444-445 (1913); People v. Koerber, 244 N.Y. 
147, 155 N.E. 79, 82 (1926). 

Jackson’s testimony laid a sufficient evidentiary ground- 
work for the jury to conclude that he lacked the capacity to 
form the requisite intent to rob. Indeed, he staked his whole 
case on this defense. In the Ryan case this Court stated that 
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an offer to prove that an accused was “so drunk that he did not 
know anything” tended “to show intoxication of the requisite 
character to require its submission to the jury * * *.” 26 
App. D.C. at 82. The testimony for Jackson met this stand- 
ard. It went far beyond the evidence in Goodall v. United 
States, supra, which this Court said was insufficient to require 
an instruction on intoxication although the trial court there had 
givenone. This Court stated ir. Goodall: 


The record here contains nothing tending to show 
Goodall was “so drunk that he did not know anything” 
at the time he entered the store. There was no testi- 
mony that at or about the time of the murder Goodall 
was drunk in the ordinary meaning of that word or to 
any extent. He did not even suggest to the jury he 
was then so incapacitated by intoxication as not to real- 
ize what he was doing; nor did any other witness so 
testify. * * * He did not even attempt to prove he 
was intoxicated, and offered nothing to show the extent 
of intoxication which is necessary, under the Ryan case, 
to make one incapable of forming an intent to rob. He 


was relying on, and he testified to, an alibi,—a defense 
which he could not have sustained by his own evidence, 
had he claimed to have been incapacitated by drunken- 
ness.” (86 U.S. App. D.C. at 152, 180 F. 2d at 401.) 


The record in this case contains none of these infirmities. 
Of course, this is not to say that Jackson’s testimony was nec- 
essarily truthful, but merely that it satisfied his evidentiary 
burden and justified the trial court’s instruction as to his pos- 
sible degrees of guilt. Second degree murder was such a pos- 
sible verdict. Even if Jackson was too drunk to form the in- 
tent to rob, he could nonetheless be found guilty of second 
degree murder because the evidence showed that he acted with 
the “malice aforethought” necessary for that crime. Volun- 
tary intoxication, while it_ may negative specific intent, “may 
not reduce murder to voluntary manslaughter, not permit an 
acquittal of murder.” Bishop v. United States, 71 U.S. App. 
D.C. 132, 136, 107 F. 2d 297, 302 (1939). It does not negative 
malice, and Jackson acted with malice in attacking Victor 
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Schery. Malice is implied from “the commission of the act it- 
self.” Bishop v. United States, supra, 71 U.S. App. D.C. at 
135, 107 F. 2d at 301. See also Sabens v. United States, 40 
App. D.C. 440, 443 (1913); Marcus v. United States, 66 U.S. 
App. D.C. 298, 304-305, 86 F. 2d 854, 860-861 (1936). This 
Court adopted the following test of implied malice in Marcus: 


A wrongful act is malicious if the injurious conse- 
quences following it are those which might naturally be 
expected to result from it, and which the person doing 
the act must be presumed to have had in mind at the 
time. In other words, while actual malice is ordinarily 
a question of fact for the jury, legal malice is a presump- 
tion of law, and, though it might be true that in the 
commission of an unlawful act the defendant was not 
actuated by hatred or revenge or passion toward the 
plaintiff, nevertheless, if he acted wantonly, doing what 
any man of reasonable intelligence must have known to 
be contrary to his duty, and purposely prejudicial and 
injurious to another, the law will imply malice. (66 
U.S. App. D.C. at 305, 86 F. 2d at 861.) 


In the circumstances of this violent criminal venture malice 
would thus be implied whether Jackson fired the fatal bullet 
intentionally or accidentally. Marcus v. United States, supra; 
Patten v. United States, 42 App. D.C. 239, 247-249 (1914); 
Norman. v. United States, 20 App. D.C. 494. 499 (1902); cf. 
Nestlerode v. United States, 74 U.S. App. D.C. 276, 279, 122 
F. 2d 56, 59 (1941) ; Liggins v. United States, 54 U.S. App. D.C. 
302, 306, 297 Fed. 881, 885 (1924). 

Jackson could be found guilty of second degree murder on 
this basis, irrespective of whether the other defendants were 
similarly intoxicated or not. It is thus irrelevant whether the 
evidence of appellant’s own intoxication would have justified 
a second degree murder instruction had he fired the fatal shot. 
Appellant could also be found guilty of second degree murder 
because there was sufficient evidence on which the jury might 
conclude that he aided and abetted Jackson in this crime. 
The robbery of the Scherys and the shooting of Victor Schery 
are not separable events for this purpose. It is not rational 
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to_conclude on this record that appellant could be found an 


dider and abettor of robbery yet could not reasonably be found 
an aider and abettor of the murder. The shooting was an 


incident of the robbery of the Scherys, linked to it by place, 
time, and circumstance. It was in furtherance and a result 
of the criminal venture on which the defendants had embarked, 
not an independent transaction of Jackson’s own initiation. 
Cf. Wheeler v. United States, 82 U.S. App. D.C. 363, 367, 165 
F. 2d 225, 229 (1947), cert. denied, 333 U.S. 829. The record 
discloses that appellant was a knowing and purposeful par- 
ticipant in that joint criminal venture from start to finish. 
He was a member of the group when they stole the Wood auto- 
mobile earlier in the evening; he went with them to the Fiftieth 
Street apartment where it appears that robbery was planned 
by the defendants; his knowledge at that time of what was 
contemplated is fairly inferable from Washington’s remark in 
his presence: “Do you need the drink to get up enough nerve”; 
at the scene he approached the Scherys on the street with the 
actual killer for the purpose of holding them up. 

On such facts, the jury could reasonably find that he lent aid 
and encouragement to the venture which resulted in Victor 
Schery’s death. This record, as in Lanham v. United States, 
87 U.S. App. D.C. 357, 358, 185 F. 2d 435, 436 (1950), 
“tended to show a chain of circumstances from which a rea- 
sonable conclusion of guilty participation by appellant, within 
the purview of 22 D.C. Code § 105, can be fairly drawn.” Cf. 
Allen v. United States, 103 U.S. App. D.C. 184, 257 F. 2d 188 
(1958); Williams v. United States, 94 U.S. App. D.C. 219, 215 
F. 2d 35 (1954); Hall v. United States, 83 U.S. App. D.C. 166, 
168 F. 2d 161 (1948), cert. denied, 334 U.S. 853. More was 
shown than appellant’s mere presence at the scene of the crime. 
Cf. United States v. Neverson, 12 D.C. Rep. 152, 156, 176 
(1880). In view of what occurred, appellant’s presence at the 
scene was not “mere negative acquiescence,” but presence “for 
the purpose of assisting therein.” See Johnson v. United 
States, 195 F. 2d 673, 675-676 (8th Cir. 1952). 

Nor was the jury precluded from finding him an aider and 
abettor of second degree murder by the possibility that he did 
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not know that Jackson had the gun with him or that he did 
not want Jackson to use it. This Court reiterated the estab- 


lished principle in Turberville v. United States, No. 16343, 
decided February 1, 1962: 


All those who assemble themselves together with an 
intent to commit a wrongful act, the execution whereof 
makes probable in the nature of things a crime not 
specifically designed, but incidental to that which was 
the object of the confederacy, are responsible for such 
incidental crime. * * * In such cases of confederacy all 
are responsible for the acts of each, if done in pursuance 
of, or as incidental to, the common design. (Slip opin- 
ion, p. 2, quoting from 1 Wharton, Criminal Law § 258 
(12th ed. 1932).) 


As the Supreme Court of Illinois wrote in People v. Suddeth, 
374 II. 132, 28 N.E. 2d 368, 369 (1940) ; 


When plaintiff in error [and the confederates] entered 
into the agreement to commit a robbery of the gasoline 
station * * * they entered into a conspiracy to do an 
unlawful act—to commit a crime. They contemplated 
that violence to the attendant at that station might be 
necessary to enable them to carry out their conspiracy 
and common purpose. In such case the law makes all 
liable for the acts of one done in furtherance of the 
common object. [Citation omitted.] Where, under 
such circumstances, death results from the prosecution 
of the common object, all are equally guilty of the homi- 
cide. The act of one in the furtherance of the original 
design is, in consideration of law, the act of all. [Cita- 
tion omitted.] Where the unlawful act agreed to be 
done is dangerous or homicidal in its character, or if its 
accomplishment will necessary or probably require the 
use of force or violence, which may result in unlawfully 
taking the life of another, every party to such agree- 
ment will be held criminally liable for whatever any 
of his co-conspirators may do in furtherance of the 
common design, whether or not he is present. 
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See also People v. Rybka, 16 Ill. 2d 394, 158 NE. 2d 17 
(1959). 

Here appellant embarked with others on an inherently dan- 
gerous and violent enterprise, robbery from the persons of the 
Scherys. That venture involved the risk of bodily harm or 
death, however effectuated. If such a result was within the 
reasonable contemplation of the defendants, the means which 
brought it about are not legally significant. Cf. Patten v. 
United States, 42 App. D.C. 239, 247-250 (1914); Mazey v. 
United States, 30 App. D.C. 63, 72-73 (1907). 

It is also immaterial that appellant had no intent to kill 
Victor Schery. The only “mental” element necessary for sec- 
ond degree murder is malice, and the existence of legal malice 
does not depend on an intent to kill. Marcus v. United States, 
supra, and other cases cited on p. 26 of appellee’s brief. Ap- 
pellant’s participation in a criminal enterprise of this nature 
establishes his malice. Thus the record provides a basis on 
which the jury might find all of the elements of second degree 
murder in appellant’s case. 

These settled principles are not rendered inapplicable simply 
because the case was tried on the theory of felony-murder 
under an indictment charging felony-murder and the evidence 
might also have supported the conviction of appellant as an 
aider and abettor of felony-murder. Robbery at common law 
was a crime of malice and one who aided and abetted its com- 
mission was responsible for its natural consequences, including 
homicide. See Marcus v. United States, supra. Under the 
felony-murder statute in the District of Columbia, the “per- 
petration of a robbery, during which act a homicide is com- 
mitted, legally takes the place of that premeditation to kill 
which is necessary for murder in the first degree.” Burton v. 
United States, 80 U.S. App. D.C. 208, 209, 151 F. 2d 17, 18 
(1945), cert. denied, 326 US. 789. Thus the felony-murder 
statute merely authorizes a conviction for first-degree murder 
on facts which should ordinarily constitute murder at common 
law and would otherwise be second-degree murder under the 
law of the District of Columbia. It would serve no conceiv- 
able statutory purpose to read it as displacing or superseding 
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the otherwise applicable second-degree murder statute. And 
similarly, no rational purpose would be served by more strin- 
gent evidentiary requirements for aiding and abetting in a 
second-degree murder situation like the present than for aiding 
and abetting in felony-murder. There is no doubt that if the 
jury had found Jackson guilty of felony-murder, appellant 
could properly have been found an aider and abettor of felony- 
murder because of his participation in the robbery in which 
Schery’s death occurred. That criminal venture was no less 
dangerous to the life of Victor Schery simply because a jury 
later found that the killing was second-degree murder rather 
than felony-murder. Appellant would be as responsible in 
fact for the death of Victor Schery on the one view of the evi- 
dence as on the other, and he ought to be so in law. 


III. The jury could properly convict appellant of both 
second-degree murder and robbery 


A. No concept of res judicata applies to invalidate appel- 
lant’s conviction of robbery under count 2. The Supreme 
Court has stated that the principle of res judicata in criminal 
cases “operates to conclude those matters in issue which the 
verdict determined though the offenses be different”. Sealfon 
v. United States, 332 U.S. 575, 578 (1948). The Court there 
referred to the standard laid down earlier in DeSollar v. Hans- 
come, 158 U.S. 216 (1895): “it is of the essence of estoppel 
by judgment that it is certain that the precise fact was de- 
termined by the former judgment”. 158 U.S. at 221 (emphasis 
added). In the present case the necessary certainty is lacking. 
It does not appear beyond doubt, contrary to appellant’s con- 
tention, that the jury’s verdict acquitting him of felony-murder 
and convicting him of second degree murder necessarily im- 
plied a finding that appellant was not guilty of robbery. 

Under the facts of the case and the properly applicable law, 
the jury could find appellant guilty of second degree murder 
simply by finding that he aided and abetted Jackson in that 
crime. See pp. 26-30, supra. It could find Jackson guilty of 
second degree murder by concluding that he alone lacked the 
intent to commit robbery and thus was not guilty of felony- 
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murder. As a matter of law it was not essential to find that 
all the defendants also lacked the intent to commit robbery in 
order to acquit either Jackson or any other defendant of felony- 
murder. The acquittal of felony murder and the conviction 
of second degree murder of both Jackson and appellant import 
no more than that Jackson lacked the intent to commit rob- 
bery. Itis true that the Court’s instructions to the jury at one 
point (Tr. 1989) seemed to require a finding that none of the 
defendants had the intent to commit robbery, in order to justify 
a second degree murder verdict as to Jackson. But the Court’s 
language is ambiguous and does not seem to foreclose the alter- 
native that a second degree murder verdict might be based on 
a finding that Jackson alone lacked specific intent to commit 
robbery. Appellant’s trial counsel evidently thought that such 
2 possibility remained because it formed one of the grounds of 
his objection to the charge. (See Tr. 2012.) 

In any event, the Supreme Court cautioned in Sealfon that 
“The instructions under which the verdict was rendered * * sf 
must be set in a practical frame and viewed with an eye to all 
the circumstances of the proceedings. We look to them only 
for such light as they shed on the issues determined by the 
verdict.” 332 U. S. at 579. On a realistic view of the evi- 
dence and the circumstances of this case, it should be obvious 
that when the jury acquitted appellant of felony-murder, it 
did not intend to make a “finding” as to appellant’s guilt of 
robbery which would be conclusive on other counts. The 
evidence of his guilt of robbery was ample and the conviction 
on the robbery count itself belies any such intention. The jury 
clearly believed him guilty of robbery. It is more than likely 
that its acquittal of felony-murder stemmed instead from an 
unwillingness to convict appellant of a crime carrying 2 man- 
datory death penalty at that time. This is precisely the kind 
of situation envisaged by the Supreme Court when it wrote in 
Dunn v. United States, 284 U.S. 390, 393-394 (1932): 


Consistency in the verdict is not necessary. Each 
count in an indictment is regarded as if it was a sepa- 
rate indictment. * * * The most that can be said in 
such eases is that the verdict shows that either in the 
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acquittal or the conviction, the jury did not speak their 
real conclusions, but that does not show that they were 
not convinced of the defendant’s guilt. We interpret 
the acquittal as no more than their assumption of a 
power which they had no right to exercise, but to which 
they were disposed through lenity. * * * That the ver- 
dict may have been the result of compromise, or of 
mistake on the part of the jury, is possible. But ver- 
dicts cannot be upset by speculation or inquiry into 
such matters. 


As the Court said in United States v. Dotterweich, 320 U.S. 
277, 279 (1943): 


Whether the jury’s verdict was the result of careless- 
ness or compromise * * * is immaterial. Juries may 
indulge in precisely such motives or vagaries. 


See also Gillars v. United States, 87 U.S. App. D.C. 16, 21, 
182 F. 2d 962, 967 (1950) ; Crichton v. United States, 67 U:S. 
App. D.C. 300, 303, 92 F. 2d 224, 227 (1937), cert. denied, 302 
U.S. 702; Coleman v. United States, —— U.S. App. D.C. —, 
295 F. 2d 555 (1961), cert. denied, 369 U.S. 813; Horning v. Dis- 
trict of Columbia, 254 US. 135, 138 (1920). 

It cannot be conclusively deduced from appellant’s acquittal 
of felony-murder that the jury resolved the issue of robbery in 
his favor. His conviction on this count must therefore be 
sustained against the claim of res judicata.* 

B. Similar reasoning disposes of appellant’s contention that 
his convictions of second degree murder and robbery are in- 
consistent and both must be set aside for that reason. There is 
no inconsistency between them under the facts of this case and 
the applicable law. Appellant could be found guilty on the 
evidence of second degree murder as an aider and abettor of 
Jackson in that crime and of robbery in his own right. United 


"Green vy. United States, 355 U.S. 184 (1957), relied on by appellant, held 
only that conviction of the lesser offense of second degree murder under a 
charge of felony-murder was a bar to a subsequent prosecution for felony- 
murder. It did not purport to say that this verdict constituted an acquittal 
of the underlying felony and that retrial for the underlying felony would 
also be barred. 
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States v. Daigle, 149 F. Supp. 409 (D.D.C. 1957), aff'd., 101 
US. App. D.C. 286, 248 F. 2d 608, cert. denied, 355 U.S. 913, 
does not compel a contrary conclusion. It held merely that 
where the trial court instructed the jury not to convict a de- 
fendant of two counts charging different offenses arising out of 
the same transaction and the jury disobeyed instructions by 
doing so, the court had power to direct a verdict of acquittal on 
one of the counts. The Court stated as a general proposition 
that “[W]Jhere a guilty verdict on one count negatives some 
fact essential to a finding of guilty on the second count, two 
guilty verdicts may not stand”, but it did not actually hold that 
there was such an inconsistency in the case before it. And its 
discussion of the principle indicates that it is only where two 
guilty verdicts are necessarily inconsistent as a matter of law 
that the inconsistency is fatal. That is, the two crimes must be 
mutually exclusive. See 149 F. Supp. at 414. Here, as dem- 
onstrated, the applicable law does not make it impossible for 
appellant to be guilty of both second degree murder and rob- 
bery. If the evidence supports his conviction on each count, 
each conviction must be upheld.” That it might have been 


more rational on the evidence for the jury to have convicted ap- 
pellant and the other defendants of felony-murder and the 
felony of robbery instead of second degree murder and robbery 
is of no consequence. Appellant ought not be heard to com- 
plain in the name of logic or consistency of the jury’s failure 
to convict him of a capital offense. 


IV. The Trial Court did not commit reversible error in 
declining to grant appellant a severance 


The initial joinder of appellant with the co-defendants was 
plainly proper because they were alleged to have participated 
in the same transaction. Rule 8(b), Federal Rules of Criminal 
Procedure. It is clear, therefore, that appellant's claim must 
——=—=_—_— 

° It should be noted that in the first Green case, 95 U.S. App. D.C. 45, 218 
F. 2d 856 (1955), the jury had convicted the defendant of both second de- 
gree murder and the felony of arson. This Court based its reversal of the 
murder conviction not on any inconsistency between the two verdicts but on 
the absence of evidence to justify a second degree murder verdict. 


34 


meet the standards for relief from joinder set forth in Rule 14. 
Rule 14 “restates the common law rule, that a motion for 
severance was addressed to the trial court’s discretion, subject 
to review only for clear abuse.” Robinson v. United States, 
93 U.S. App. D.C. 347, 349, 210 F. 2d 29, 31 (1954). See also 
Note to Rule 14 of the Advisory Committee on the Criminal 
Rules; Opper v. United States, 348 U.S. 84, 95 (1954) ; Schaf- 
fer v. United States, 362 U.S. 511, 513, 515-516 (1960) ; Ander- 
son v. United States, 274 F. 2d 124, 126 (6th Cir., 1959). Rule 
14 is entitled “Relief From Prejudicial Joinder” and requires an 
affirmative showing of actual prejudice to the defendant from 
the joinder. Schaffer v. United States, supra, at 515-516. 
Moreover, the rule empowers the trial court to “provide what- 
ever relief justice requires” and thus contemplates alter- 
natives to severance even where prejudice appears. Cf. Opper 
v. United States, supra, at 95. 

In the circumstances of the present case, appellant has failed 
to sustain his burden of demonstrating that the trial court 
abused its discretion in denying the motion for severance. The 
ground of prejudice asserted in his motion—that the out-of- 
court statements of other defendants implicated him as well— 
is insufficient to compel severance, as this Court has held re- 
peatedly. In Hall v. United States, 83 U.S. App. D.C. 166, 
168, 168 F. 2d 161, 163 (1948), cert. denied, 334 U.S. 853, this 
Court said: 

It is the general rule that persons jointly indicted 
should be tried together, and granting separate trials is 
a matter of discretion. The mere fact that admissions 
have been made by one which are not evidence as 
against the others is not a conclusive ground for order- 
ing the parties to be tried separately. 

See also Stewart v. United States, 94 U.S. App. D.C. 293, 
294 n. 3, 214 F. 2d 879, 880 n. 3 (1954) ; Lucas v. United States, 
70 U.S. App. D.C. 92, 93, 104 F. 2d 225, 226 (1939). 

Here the trial court showed its awareness throughout the 
trial of the possibility of prejudice to appellant from the state- 
ments of other defendants and did its best to prevent such 
prejudice from occurring. It cautioned counsel against ques- 
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tions which might elicit such damaging hearsay testimony. It 
gave the defense opportunity to arrive at concerted trial 
strategies to avert this result. It admonished the jury both 
during the trial and in the closing instructions not to consider 
the out-of-court statements of certain defendants as evidence 
against other defendants. It further emphasized in its charge 
that the case against each defendant should be treated sep- 
arately. It thus fulfilled its obligations under Rule 14 to pro- 
vide such relief as justice required against possible prejudicial 
effects of the joinder. Cf. United States v. Ball, 163 U.S. 662, 
672 (1896); Hall v. United States, supra, 838 U.S. App. D.C. 
at 168, 168 F. 2d at 163; Metcalf v. United States, 195 F. 2d 213, 
217 (6th Cir., 1952). 

The efficacy of the trial court’s cautionary instructions should 
not be doubted. As the Supreme Court said in Opper v. United 
States, supra, where the trial court denied a severance but gave 
similar limiting instructions: 


To say that the jury might have been confused 
amounts to nothing more than an unfounded specula- 
tion that the jurors disregarded clear instructions of the 
court in arriving at their verdict. Our theory of trial 
relies upon the ability of a jury to follow instructions. 
(348 U.S. at 95.) 


The cautionary instructions here were “sufficiently clear” 
and “it was reasonably possible for the jury to follow them” 
under the circumstances of this case. See Delli Paoli v. United 
States, 352 U.S. 232, 239 (1957). Here, as in Opper, there was 
“substantial competent evidence” upon which the jury could 
find appellant guilty. See pp. 19-21, supra. The statements 
of other defendants implicating appellant were cumulative to 
this other evidence.’° Moreover, they were not introduced 


* Appellant stated in his pretrial motions that three of the other defend- 
ants had given statements to the police, but he had not. Nevertheless, he 
had made statements admitting his involvement to Paul Gordon. Thus all 
four defendants had made admissions of guilt which were introduced into 
evidence against them. In such circumstances, there is no reason to at- 
tribute his conviction to a “spillover” effect from the statements of other 
defendants incriminating him. 
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until the Government’s case against him was virtually com- 
plete. Cf. Delli Paoli v. United States, supra. 

The language of the Supreme Court in Delli Paoli is apposite 
here: 


It is a basic premise of our jury system that the court 
states the law to the jury and that the jury applies that 
law to the facts as the jury finds them. Unless we 
proceed on the basis that the jury will follow the court’s 
instructions where those instructions are clear and the 
circumstances are such that the jury can reasonably be 
expected to follow them the jury system makes little 
sense. Based on faith that the jury will endeavor to fol- 
low the court’s instructions, our system of jury trial has 
produced one of the most valuable and practica! mech- 
anisms in human experience for dispensing substantial 
justice. 


* * ° * * 


There may be practical limitations to the circum- 
stances under which a jury should be left to follow in- 
structions but this case does not present them. As a 
practical matter, the choice here was between separate 
trials and a joint trial in which the confession would 
be admitted under appropriate instructions. Such a 
choice turns on the circumstances of the particular case 
and lies largely within the discretion of the trial judge. 
(352 US. at 242-243.) 


That discretion was conscientiously and properly exercised 
in the present case. 


CONCLUSION 


Wherefore, it is submitted that the judgment of the District 
Court should be affirmed. 
Davin C. ACHESON, 
United States Attorney. 
Naruan J. Pavison, 
Daniet A. REZNECK, 
Assistant United States Attorneys. 
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